
Brussels, 8/3/2013 
CONSULTATION 
ON THE RESULTS OF THE STUDY ON THE CURRENT SITUATION AND PROSPECTS OF MUTUALS IN EUROPE
PRELIMINARY REMARK
The following text has been drafted by the Services of the Directorate General “Enterprise and Industry” of the European Commission in order to consult stakeholders (individual mutual societies and associations of mutual insurances, organisations representing mutual societies, entities providing statutory social security, citizens members of mutual societies, the legal profession, Governments, supervisors, and any other interested party) on the results and recommendations of an external study on the current situation and prospects of mutual societies in Europe including inter alia examination of the possible advantages of a proposal for a Regulation establishing the legal statute for European Mutual Society. The study does not reflect the views of the European Commission and will not prejudice its future decisions, if any, on further measures concerning the promotion of the mutual business form in Europe. 
The answers to the questionnaire should be sent to DG Enterprise and Industry, Unit D1, European Commission, B-1049 Brussels no later than 14/06/2013. Responses may also be sent by e-mail to: ENTR-CONSULTATION-MUTUALS@ec.europa.eu . Unless an explicit request is made for confidential treatment, contributions will be treated as documents that the Commission can make public. The results of the consultation will be published at:

http://ec.europa.eu/enterprise/policies/sme/promoting-entrepreneurship/social-economy/mutuals/public-consultation/index_en.htm 
It is not mandatory to reply to all the questions. Anonymous replies will not be taken into consideration. You can download the Word text and reply directly to the questions or you can create a new document and reply to the questions you wish by mentioning the number of the question. 

Please read carefully the introduction before proceeding.
INTRODUCTION
1. Background. In its Communication for a Single Market Act – Twelve levers to boost growth and strengthen confidence – “Working together to create new growth”’ of 2011
 and in the following up Communication for a Social Business Initiative
, the European Commission announced that it would finance a study in order to be able to assess the current situation and prospects of mutuals, since many offer social services. In addition the European Parliament (2010) had financed a study that covered only partially the activities of mutual societies. The Commission's study (see para 4) was published in November 2012 on the website of the Directorate General Enterprise and Industry
.
2. Definition: According to the study, a large variety in legal types of mutual societies exists, both with regard to their structure governance and to their fields of activities. The study covered those mutual-type entities that are enterprises in the sense of the Treaty on Functioning of EU (and case law
), and are therefore subject to all aspects of European law (free competition, State aid, taxation, insurance, accounting, company law, etc.). In total, the study identified approximately 40 types of mutual-like organisations in Europe. 
They can be grouped in the following categories: 
a) mutual benefit or health provident societies providing a variety of services supplementary or complementary to statutory social security systems, and other services of social nature; 
b) mutual insurance societies/associations, covering all types of life and non-life (re-) insurance; 
c) mutual societies that in some Member States offer services in fields such as credit or housing etc; and 
d) entities, also called "mutuals", that in a number of Member States are the vehicles providing statutory (obligatory) welfare coverage, which implies that these entities are not subject to EU law (and are therefore outside the scope of this questionnaire).
3. Common characteristics. As the study indicates the mutual landscape is very diverse and there is no clear all-encompassing legal concept of what defines a mutual organisation. Despite the diversity described above there are many distinctive elements that allow easily identifying a mutual-type society: 
a) the entity is a grouping of persons, with the legal personality, acting as a separate independent organisation, neither controlled by Government nor funded by public subsidies, acting in areas as above, and subject to free competition.

b) every mutual society is characterised by its democratic governance, i.e. each member has one vote.

c) it embraces the principles of solidarity and mutuality among members and allows free entry and exit of everyone who fulfils the conditions laid down in the articles of association.

d) the members are also the owners of the organisation; the entity is not a capital-based company, members -in principle- do not have shares and profits (surpluses) are not used to distribute dividends, but serve to better benefit all members (lower premiums, better services) or are allocated to indivisible reserves, so as to serve members in the future.
4. The study contains a number of chapters on the characteristics of the different mutual-type organisations in all European countries, their legal frameworks, their corporate governance, their economic importance, as well as sections about the barriers that these enterprises face in Europe, when they wish to engage in activities across borders or to create groups. It ends with recommendations on how these obstacles could be removed. Two large annexes to the study contain a table of the key legal issues per country as well as a more detailed description of the specific situation of mutuals in the 30 countries of the EU/EEA (national reports)
5. The question on the European Mutual Society: The study also examined whether one of the solutions to the problems of mutual-type organisations in Europe could be a proposal by the Commission (to be adopted by the European Council and agreed by the European Parliament) of a European Statute specifically related to mutual societies, along the lines of the Statutes for the European Economic Interest Group (1985), the European Company (2001 which is a public limited company with share capital), the European Cooperative Society (2003), the proposal on a Statute for a European Private Company (2009), and the proposal on a Statute for a European Foundation (2012). 
6. History of the file: It should be recalled that the Commission showed two decades ago an interest in promoting mutual societies in Europe. In 1992
, a draft Regulation establishing a legal framework for the creation of a European Mutual Society, together with a draft for a European Association, had already been presented by the Commission following the submission of the European Company Statute. Both were however subsequently withdrawn in March 2006, due to the lack of progress in the Council Working Group on Company Law. It should also be reminded that the statutes for European-type enterprises are Council Regulations, are in principle based on article 352 of the Treaty on the Functioning of the European Union, and according to the case law
 they need to be adopted by unanimity of the (currently 27) Member States.
7. Action of the European Parliament: In 2012/2013, an own-initiative report was proposed in the European Parliament’s JURI Committee by Mr Luigi Berlinguer MEP
 that (following a large number of previous similar EP reports and the adoption of a written declaration of 2011 on establishing European statutes for mutual societies, associations and foundations) also examines the legal aspects of the structures of mutual societies, enumerates the main advantages of a European Mutual Society Statute of which the EU could benefit, and calls on the Commission to present a proposal of which it recommends the basic features. 

THE QUESTIONNAIRE

Question 1: Information about the respondent
Q.1.1. Name of the person/ organisation/service/mutual society /company/ association etc., the legal form, field of activity and country of origin, address and your function, as well as -in the case of a person or entity registered in the European Transparency Register (TR)
, your Transparency Register ID number.
(no need to give a TR nr, if you are not yet registered as lobbyist at the European TR)
Q 1.2. If you answer as an individual: Are you a member of a mutual-type organisation and of what type? 
Q 1.3. If you are answering for a mutual society: (No need to answer)
Q 1.3.1. Please indicate the field of activity (health services, complementary social security, mandatory social security, life and non-life insurance, credit or building society or other) of your mutual, your business volume, and the approximate number of members.
Q 1.3.2.Does your mutual society conduct cross-border activities within the single market and if yes, under which legal form (e.g. subsidiary, joint venture, agency, branch, cross-border provision of services, cooperation with a local enterprise in the host country, other)?
Q 1.3.3.Does your mutual society plan to expand its activities to other EU/EEA area Member State(s) in the foreseeable future? If yes, under which legal form? Please indicate to which Member State(s).

Question 2: Barriers to cross-border activities/establishment of mutual society 
The study identifies a number of barriers/difficulties proper to the mutual societies in the EU which affect their possibilities to engage in cross-borders activities:

a. mutual-type organisations are not allowed to operate in all Member States or they are not allowed to start or conduct some activities, while the other legal forms of companies operating in the same field -like cooperatives or public limited- companies are permitted or are not restricted;
b. the lack of possibilities, or the existence of very limited possibilities to form horizontal cross-border groups  that are not based on vertical ownership structures, while other legal forms of companies in the same field can do so; (for groups see question 4)
c. the general lack of understanding and awareness about mutual-type organisations in many Member States; (see question 5)
d. high capital requirements for starting up a mutual
;
Q 2.1. Do you agree with these findings? Which of these barriers is the most important one for you? 
Yes, we agree. The most important barrier is a).
Q 2.2. Do you see other barriers/difficulties? Please specify.
We think that the European Commission has a lack of understanding about mutual and is not enough aware of the system of mutual, their values and their added value.
Q 2.4. If you are answering for a mutual society: (Not need to answer)
Q 2.4.1. Can you give concrete examples of the barriers and/or difficulties you have encountered when trying to start activities in another Member State, either by setting up a mutual society there, by establishing a subsidiary, branch or agency, or by offering your services across borders? How did you deal with these barriers/difficulties? Have they influenced your plans to conduct cross-border activities or to develop the business scope or geographical scope of your mutual-type organisation? (For groups see question 4)

Q 2.4.3. Have you ever tried to merge with another mutual-type organisation registered in your country or another Member State? If yes, what kind of difficulties have you encountered with your partners or with the supervisory authorities? 
Q 2.4.7. Are you interested in the transfer of your head-office or registered seat to another Member State? Can you specify your reasons why your organisation may want to transfer the seat and the problems experienced or expected, if any?
Question 3: Content and form of a possible statute for a European Mutual Society

The study recognises that a European Mutual Statute could help mutual societies to gain recognition, to increase the understanding concerning the benefits one can get from them, and to better respect their interests at the EU level by offering more level playing field. It will help them to be introduced in Member States where until today this type of enterprises (in the complementary social security services or in insurance etc.) does not exist or is, to a certain extent, restricted and also to create groups. 
It is evident that if a European Mutual Society were proposed by the Commission the text should not affect obligatory and or social security schemes managed in certain Member states by mutual societies, nor the freedom of Member States to decide whether or not, and under what conditions, to entrust the management of such schemes to mutual societies (see Berlinguer report, Recommendation 3). Furthermore the draft should in principle take on board the particular operating rules of mutual societies and their common characteristics as described in point 3 of the Introduction.
Q 3.1. Do you believe that the Statute should be a uniform piece of legislation applying the same way without derogations in all Member States? 

Yes, but while insisting on its optional character.
Q 3.2. Should the Statute achieve autonomy from the national legislation, (in case there is one), in the sense that it does not afford any flexibility to Member States, in the sense that it should not contain references to national law regulating mutual societies (or similar entities)? In other words do you think that the Statute may deviate from these rules, values and principles that are nevertheless applicable to every other national mutual society in the Member State concerned e.g. allowing a European mutual society to foresee for multiple voting rights, or for a selection of risk, or for admitting non-members as clients/users, or non-member investors etc., in order to open up additional financing options, copying methods that are open to joint stock companies? 
The Statute, which will be optional, should not refer to the national legislation, but as far as the scope of activities is concerned, it could refer to the national legislation.
The Statue may not deviate from the rules, values and principles of a mutual society.
Q 3.3. What is your opinion as the necessity or consequences of an introduction of such options as above, in any future European Mutual Society? 
See answer under Q3.2

Q 3.4. According to the study, the effect of the Solvency II Directive
 on the corporate governance of mutual-type organisations should be closely monitored. Issues raised include: 
a) the required ‘fitness’ of the persons managing effectively the undertaking; 
b) the principle of proportionality; 
c) the possibility or not to create mutual group structures as a reply to the requirements of the directive. 
Do you believe that the statute of a European Mutual Society could help to find an answer to these concerns? What kind of other problems do you believe that such a Statute could solve? Please justify your reply.

Yes, the statute could help to find an answer to these concerns.
No other problems.
Q 3.5. Do you believe that an adaptation/amendment of existing European legislation (e.g. the statute for the European Cooperative Society or the Directive on Cross-border Mergers that regulates only cross border mergers of limited liability companies –n°2005/56/EC) could be an alternative solution? Could such amendments provide sufficient legal possibilities for mutual-type organisations to expand across borders and/or to create horizontal groups of mutual societies? Please justify your reply.
No, a specific statute for this particular model of enterprise is essential.
Question 4. The need to create groups?

As it is mentioned in the introduction of Question 3, one of the problems of mutual is the lack of possibilities, or the existence of very limited possibilities to form horizontal cross-border groups that are not based on vertical ownership structures, while other legal forms of companies in the same field can do so. Groups seem to be a solution to the question of how to increase the solvability of mutual societies.
(No need to answer)
Q 4.1. In your country, is it possible to create a horizontal group of mutual societies?

Q 4.2.Have you ever tried to create a horizontal group with other mutual-type organisations within your country or with other mutual-type partners from other Member States? If yes, what kind of difficulties have you encountered with your partners or with the supervisory authorities? What has been the result? 
Q 4.3. As a substitute or complement to forming horizontal groups of mutual societies, the study proposed some other options for mutual-type organisations, allowing them to overcome their (cross-border or internal) barriers for growth 
· to find possibilities for the exchange of guarantee capital (e.g. as a kind of subordinated loan), through which mutual-type organisations can establish financial ties;
· To improve any existing national legislation on the conditions for the creation of horizontal groups of mutual societies  so as to better respond to the existing legal requirements. 

Do you believe that these options can provide a practical solution? Do you have any other proposals?

Question 5 – What solutions would be most appropriate?
The study provides proposals for (political) action by which "behavioural" barriers of Member States where currently no legal possibilities are available in order to create a mutual-type organisation could be removed. It proposes that the values of mutual societies and the benefits for having a diversified market with a variety of legal entities should be better communicated to the responsible policymakers and to national supervisory/regulatory authorities.
Q 5.1. Do you believe that mutual societies suffer from insufficient public recognition, even in Member States where this type of enterprises exists in one or other form? Can you give examples? 

Yes, mutual societies suffer from insufficient public recognition.
Q 5.2. If you believe that the mutualistic idea should be promoted (because as of today the capacity of the mutual business model is not fully exploited), what kind of actions do you think are needed at national and/or European level in order to promote a better understanding of the mutual-type organisations’ role and importance? 
There is a need for training (schools, universities) and information on mutual societies and their principles and added value.
The European Commission should inform and include representatives of mutual societies in the consultative multi-stakeholder group on social business GECES.
Q 5.3. What arguments can one use as to the need for allowing mutual-type organisations in all countries? 
Added value of mutuals:

· Mutual societies are voluntary groups of natural or legal persons whose purpose is to meet the needs of their members rather than to achieve a return on investment. They operate according to the principles of voluntary and open membership and solidarity between members, and are managed according to democratic principles (such as the one member/one vote principle for mutual societies composed of individual persons), thereby contributing to responsible and sustainable management;
· these values of mutual societies correspond to the fundamental principles of the European social model, as well as being based on values of solidarity, mutual societies are major operators in the social market economy of the European Union and have a role to play in preserving the European social model;

· they are solid and sustainable organisations which have well withstood the financial crisis in all economies and have contributed to a more resistant, diversified market, particularly in the area of insurance and social protection: because with absence of shareholders, they use the surplus from their activities and operate for the benefit of their members, and hence, by their nature, in a socially responsible way. 
· by allowing mutual societies to provide health care, social services and affordable insurance services in all EU countries, the market will be composed by a diversity of type of undertakings: the mutual societies with their values being a complementary way to undertake and creating high-quality jobs and local jobs, strengthening social, economic and regional cohesion, generating social capital and promoting active citizenship, solidarity-based social welfare and a type of economy with democratic values which puts people first and supports sustainable development and social, environmental and technological innovation;

Added value of a Statute for European mutual society:
· A Statute for European mutual society would (see the EAVA assessment on the European statute for mutual society of the European Parliament)

· give visibility to, and expand the notion of, mutualism across the European Union, thus enhancing economic wellbeing through a more democratic and resilient corporate model; 
· allow economies of scale and contribute to the effective implementation of the Single Market by enhancing cross-border services and providing for a regime for the grouping of mutual societies; 

· provide greater legal certainty to mutual societies, citizens and economic operators, who would benefit from a uniform, homogeneous set of rules and would save costs; 

· contribute to promoting a sound social economy. 

· It will allow mutual societies to have a role to play alongside the private sector, by being able to compete on equal terms with other forms of undertaking in the Union, as the existing European statutes, such as those for the European cooperative (SCE) or the European company (SE), are not suitable for mutual societies due to the differences between their governance models;

· The European statute would be a voluntary tool additional to existing national legal provisions applying to mutual societies, and would thus not affect the already existing statutes but would rather be a ‘28th’ system making it easier for mutual societies to engage in cross-border activities;

Q 5.4. Did you ever contact local authorities, policy makers and/or supervisors on this subject? 
Q 5.5.The study observes that in many Member States, mutual societies are not allowed to operate or are restricted to conducting certain activities. Apart from a Statute for a European Mutual Society, the supporters of the need to promote the idea of "mutualism" in Europe (see Berlinguer report) request the Commission to submit
 one or more proposals allowing mutual societies to act on a European and cross-border scale.
Q 5.5.1. What kind of actions for the approximation of laws do you believe can give a solution to the problem of promoting legislation on mutual-type organisations in these countries? 
The only way is to have a Statute for European mutual society.
Q 5.5.2. Do you believe that the difficulties to act cross-border can be addressed by re-examining issues relevant to the application of rules referring to the freedom of establishment or the right to provide services etc., in order to create a more level playing field for mutual societies when competing in the same markets with joint-stock companies? Please give some examples. 
No, it will an insufficient solution and cannot develop the model of mutual society with their values.

Question 6: Asset protection systems

The study analyses the issue of the legal regimes for the protection of the assets of a mutual society. Such regimes foresee that in the event of the liquidation of a mutual society and/or its conversion to a capital-type company (like a plc), the remaining assets, mostly those which are allocated to the indivisible reserves, are transferred to a similar or other not-for-profit organisations and are not distributed to members. Where they apply, such asset-protection schemes (sometimes called “asset locks”) are deemed to protect mutual societies from demutualisation, because they do not provide any incentive for the mutual society’s members to vote for liquidation or demutualisation (conversion) because they would not benefit from it. The study stated that while asset protection systems discourage de-mutualisation, no evidence was found that the existence of asset protection systems is necessary to prevent demutualisation from happening.

Q 6.1 Do you consider asset protection systems as an indispensable element of the nature of the mutual societies? Do you have comments on the necessity of asset protection systems? Do you believe that there are other ways to avoid de-mutualisation?
The members of a mutual society do not have any right of individual property in the mutual society: in case of liquidation of the mutual society, there is no individual distribution of the assets, which are transferred to other mutual societies. Another means dor asset protection is the good governance.
Q 6.2. Do you consider that mutual societies should be not allowed to convert to another legal company form? 
No, they should be not allowed to convert to another legal company form.

Question 7: National report on your Member State (Part III)

Q 7.1 Do you have any comments on the national report of your Member State (Part III)? 
Question 8: Any other comments?
� COM(2011)206 of 13 April 2011


� COM(2011)682 of 25 October 2011


�� HYPERLINK "http://ec.europa.eu/enterprise/policies/sme/files/mutuals/prospects_mutuals_fin_en.pdf" �http://ec.europa.eu/enterprise/policies/sme/files/mutuals/prospects_mutuals_fin_en.pdf�  � HYPERLINK "http://ec.europa.eu/enterprise/policies/sme/files/mutuals/prospects_mutuals_annex_en.pdf" �http://ec.europa.eu/enterprise/policies/sme/files/mutuals/prospects_mutuals_annex_en.pdf� 


� Joined cases C-159/91 and C-160/91 Poucet and Pistre. Also INAIL Case C-218/00 and others. The concept of an undertaking, within the meaning of Articles on competition of the Treaty, encompasses all entities engaged in an economic activity. It does not include, therefore, organizations involved in the management of the public social security system, which fulfil an exclusively social function and perform an activity based on the principle of national solidarity which is entirely non-profit-making


 � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0159:EN:HTML" �http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0159:EN:HTML�; � HYPERLINK "http://eur-lex.europa.eu/Result.do?arg0=C-159%2F91+&arg1=&arg2=&titre=titreettexte&chlang=en&RechType=RECH_mot&idRoot=4&refinecode=JUR*T1%3DV111%3BT2%3D%3BT3%3DV1&Submit=Search" �http://eur-lex.europa.eu/Result.do?arg0=C-159%2F91+&arg1=&arg2=&titre=titreettexte&chlang=en&RechType=RECH_mot&idRoot=4&refinecode=JUR*T1%3DV111%3BT2%3D%3BT3%3DV1&Submit=Search� . 


� They were tabled together with the European Cooperative Statute, in the context of the Commission's policy on the promotion of social economy in Europe.


� Case C-436/03 of 2 May 2006 European Parliament v Council of the European Union; see � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0436:EN:HTML" �http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0436:EN:HTML� 


� The report is scheduled to be adopted by the EP Plenary  on 14/3/ 2013; the report is accompanied by a Study by the General Secretariat of the European Parliament, on the subject see: � HYPERLINK "http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=83593" �http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=83593� 


� The Commission asks organisations that wish to submit comments in the context of public consultations to provide the Commission and the public at large with information about whom and what they represent. If an organisation decides not to provide this information, it is the Commission's stated policy to list the contribution as part of the individual contributions � HYPERLINK "http://europa.eu/transparency-register/" �http://europa.eu/transparency-register/�


� In examining this "obstacle" it must be considered that a number of pieces of EU legislation, regulating activities mostly in the financial sector e.g. in prudential insurance legislation (Solvency I and II), require a minimum capital as a guarantee for the public. 


� When responding to this question with respect to insurance mutuals, please take into regard the provisions of Art. 212(1)(c)(ii) of the Directive 2009/138/EC of 25 November 2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II)


�On the basis of, possibly, Article 114 of the TFEU on approximation of laws, that foresees for the adoption of a measure the ordinary legislative procedure that gives the same weight to the European Parliament and the Council of the European Union on a wide range of areas, while no unanimity by the Council is required as in the case of article 352 TFEU; see � HYPERLINK "http://www.europarl.europa.eu/aboutparliament/en/0080a6d3d8/Ordinary-legislative-procedure.html" �http://www.europarl.europa.eu/aboutparliament/en/0080a6d3d8/Ordinary-legislative-procedure.html� 
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